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KHYBER PAKHTUNKHWA SALES TAX ON SERVICES ACT, 2022

Khyber Pakhtunkhwa Sales Tax on Services Act, 2022 (Act) has recently been passed by
the Provincial Assembly to replace provisions relating to sales tax on services contained
in the KP Finance Act, 2013. The Act is pending for assent by the Governor of KP.
This Memorandum summarizes key changes introduced by the Act.

This Memorandum can also be accessed on our website www.pwe.com/pk.

June 22, 2022
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KPK SALES TAX ON SERVICES ACT, 2022

DEFINITIONS
[Section 2]

Most of the definitions provided in Khyber Pakhtunkhwa Finance Act, 2013 (‘FA 2013’) or the Regulations
made thereunder have been included / carried in the Khyber Pakhtunkhwa Sales Tax on Services Act, 2022
(‘Act’). However, certain new definitions have been introduced in the Act whereas few have been amended.

Following new definitions have been introduced:

Business bank account
[Section 2(D)]

It means the bank account of a person used for business transactions, subject to the condition that such
account is declared by him in the prescribed application, for registration submitted for obtaining a
registration number or for changing the particulars thereof,

Taxpayer
[Section 2(aaj)]

It means any person, who is required or is liable to pay or is paying tax, or any sum under the Act and the
rules, and includes any person, other than a Government employee, who is assigned any duty or
responsibility to withhold, deduct, collect or deposit tax under this Act and the rules.

Definitions provided in the Repealed FA 2013 or regulations made thereunder are included in Act with
following amendments:

Active taxpayer
[Section 2(b)]

It includes a registered person who regularly files return and pays tax as due and is appearing in the active
taxpayer’s list.

Banking company and Company

[Section 2(1)]

The definition of Banking company is merged into the definition of Company. Further, the expression
Modaraba has been restricted to mean a modaraba company as defined in the Modaraba Companies and
Modaraba (Floatation and Control) Ordinance, 1980, and the expression any other financial institution
includes a financial institution as defined in the Financial Institutions (Recovery of Finances) Ordinance,
2001, including a microfinance institution licensed under the Microfinance Institution Ordinance, 2001
and an Islamic financial Institution.

Due date
[Section 2(x)]

In relation to

e filing of returns has been extended to 18th day of the month following the end of the tax period from
the earlier date of 15th,

e ‘the payment date of tax means the 15t day of the month following the end of the tax period.
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The definition of ‘Goods’ is amended to include the materials, commodities and articles specified in chapters
1 to 97 of the First Schedule to the Customs Act, 1969.

Definition of ‘input tax’ earlier provided in the Khyber Pakhtunkhwa Revenue Authority Sales Tax on
Services Regulations, 2017 is now included in the Act. Further, the definition is amended to exclude sales
tax paid under Islamabad Capital Territory (Tax on Services) Ordinance, 2001 (ICT Ordinance).
Accordingly, the taxpayers will no longer be able to claim sales tax on services paid under ICT Ordinance as
input tax.

Definition of ‘person’ has been amended to include an agency.

It includes a liaison office and a person who provides services without physical presence in KP in definition
of ‘Place of business’.

Definition of the term ‘service’ is to include facilities, amenities, utilities or advantages by whatever name
called and are liable to sales tax on services as specified in the First Schedule’.

The scope of the term tax fraud has been enhanced to include the following:

e Issuing invoice or bill of taxable services without the provision of that taxable service; or

e TFailing to pay an amount of tax collected under section 20 of the Act, and failing to pay the amount of
tax withheld under section 14 of the Act or the rules; or

e Under-stating or under-paying the tax liability or over-stating the entitlement of tax credit or
adjustment or claiming or obtaining in-admissible tax credit, refund or adjustment; or

e Not filing the tax return or the statement for four consecutive months or more.

The definitions of the expressions ‘default surcharge, employee, financial year, fiscal law, unregistered’
have been deleted.

It has been provided that the services mentioned in the First Schedule not to be considered exhaustive and
all services mentioned in the Second Schedule shall be taxable services regardless of whether or not they
are included in the First Schedule. Earlier, similar provisions were contained in ‘Principles of application
and interpretation’ provided in Second Schedule.
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It has been provided to limit the withholding of sales tax to a recipient of services who is registered as a
withholding agent under the Act in contrast to the recipient of services who was:

e aregistered person under the repealed Act, or
e resident of the Province regardless of whether he was registered or not.

In case of incoming international calls in the province, the telecommunication companies in Pakistan are
now required to pay tax on reverse charge basis to the extent of their share of charges received from abroad.
The telecommunication companies and their local representatives are to be considered recipients of service
for this purpose.

The scope of the term ‘economic activity’ is enhanced to include provision of immovable property by way of
lease, rent, license or other similar arrangement.

The term ‘commencement’ is to include origination of a service by its provider and the term ‘termination’
includes the consumption or enjoyment of a service by its recipient.

It excludes a sovereign or core function of the State, performed by the Federal Government or any other
public company from the definition of economic activity. The person is to be wholly owned and controlled
by the Federal Government or Government and there must be a monopoly in the performance of a State
Function and a person performing a commercial activity shall not be entitled to claim any benefit or
immunity to the disadvantage of its competitors.

It is provided that value of service shall also include open market price where the services are provided for
no consideration or at a consideration that is lower than the one provided under normal circumstances.
However, discounts as per normal business practices if shown on invoice will be reduced from value of
taxable supply.

A service provided on daily basis where payment thereof is received by the end of a calendar month is to be
treated as single service for the purposes of accounting, invoicing, payment of tax and declaration.

As per the Act, the Government is empowered to issue notification for charging, levying and collection of
tax on any taxable service at such higher, lower, fixed or special rate as it may impose either on its own
motion or on the recommendation of the Policy Board. Earlier, the Government was empowered to notify
such changes on the recommendation of the Authority.

The Policy Board with the prior approval of the Government may notify such conditions, restrictions,
limitations or otherwise fix the limit or threshold of annual turnover of any service or class of services
provided by any person or class of persons or such other criteria as may be notified. Further, the Policy
Board is also empowered to prescribe condition under which a particular service can be provided by a
person from his place of business in KP. Earlier, both such powers were vested with the Authority.
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Powers to specify the service or services in respect of which the liability to pay tax shall be on any person
other than service provider or service recipient by notification in the official gazette have been given to the
Policy Board instead of Authority as provided in previous law.

Powers to exempt any taxable service, service or class of persons, recipient of recipients of services have
been delegated to the Policy Board from the Authority.

The powers to issue notification for an exemption with such condition, restrictions or limitations mentioned
in the notification in compliance to any commitment of Federal Government or Government either under
any international convention, protocol, treaty or agreement or under any arrangement for foreign grant-in-
aid assistance after concurrence from the Finance Department of the Government are now vested with the
Management Committee.

The Government is empowered to notify on its own or on the recommendation of Policy Board to add, delete
or amend any entry of the Second Schedule without any cap of maximum rate in contrast to the repealed
provisions.

Previously, retrospective application of a notification was restricted. Now, notification issued by the
Government may apply retrospectively instead of the date of notification.

Policy Board is empowered to prescribe special procedure for the payment of tax, registration, book-
keeping, invoicing or billing requirements, returns and other related matters in respect of any service or
class of services alongwith the power to require any person or class of persons to act as withholding agent
within such time and manner as it may specify in the notification. Earlier, such powers were vested with the
Authority.

An individual making payment on the behalf of withholding agent is personally responsible to withhold and
deposit the tax due who will be personally liable to pay such tax alongwith the default surcharge and penalty
in the case of failure.

Provisions relating to restriction on input tax adjustment have been introduced in the Act which were earlier
contained in the allied regulations with following additions:

e the services, provided by a person, are chargeable to a rate of text entitled to input text adjustment,
the input tax adjustment shall be admissible in respect of the tax paid on the inputs, otherwise taxed
on high rate, only to the extent, not exceeding standard rate of the tax regime to which the input
relates; and

e the services or goods for which the amount of consideration is not paid from the business bank

account of the recipient in the business bank account of the service provider or supplier of goods as
the case may be
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The provisions for claim of refund of tax paid or overpaid through inadvertence, error, misconstruction or
refund on account of input tax adjustment, not claimed within relevant tax period and refund which has
become due on account of any decision or judgment of any officer of the Authority, Appellate Tribunal or
Court, have been introduced with certain restrictions. The manner and mode of payment of refund is to be
prescribed by the Government. Earlier, there were no provisions in repealed Act relating to refund of sales
tax.

The scope is enhanced by extending application thereof to sale or transfer of business providing taxable
services as an ongoing concern by a registered person to a non-registered person where the registered
person is required to pay tax on services provided by him and where such tax remains unpaid it shall be the
first charge on the assets of the business and will be payable by the transferee of business.

For computation of period of limitation for passing an order after issuance of show cause notice, exclusion
on account of adjournment has been restricted upto 45 days.

It is clarified that proceedings for imposition of penalty and default surcharge are allowed in case where no
tax is due but return is not filed or filed after due date.

For giving appeal effect to an appellate order, enabling provisions are introduced to give such effect within
one year from the end of the financial year in which the appellate order is served. However, one year time
limit will not apply if reference or leave to appeal has been filed against the appellate order remanding the
matter for de novo consideration. This provision is in line with the provisions contained in other tax laws.

A person who is a withholding agent is now treated to be registered.
The Policy Board is empowered to require any person or class of persons engaged in providing only exempt

service or services to necessarily obtain registration under the law and file return in the specified form and
manner through notification in the official Gazette with the prior approval of the Government.

A registered person is required to maintain following additional information

record of taxable services received indicating specified particulars.

record of purchases, including imports of goods and services, containing import documents, if any,
purchase invoices and proof of payment for the purchase thereof.

particulars of bank account(s), intended to be used for the purposes of business involving providing
or rendering services, including purchases of goods and services used as inputs.
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An authorized officer is empowered to conduct an audit of a registered person based on information
furnished or required by the said officer from a registered person.

Enabling provision for conduct of audit electronically through video link or any other facility is added.
This provision will enhance ease of doing business.

The time limit to respond to an audit observation report issued by the authorized officer is stipulated as
within such period as specified in the audit report in contrast to 21 days provided in repealed Act.

The Management Committee subject to the approval of the Policy Board is empowered to appoint a special
audit panel consisting of accountants or persons as may be specified for conducting special audit of records
of any registered person or even a class of registered persons. Every such special panel is to be headed and
supervised by a nominated officer of the Authority.

Enabling provisions to conduct audit jointly in collaboration and association with other tax authorities or
boards whether Federal or provincial are introduced.

Separate entries in respect of each portion of tax period consequent to change in tax rate are required in the
return.

Recovery of tax not levied or short levied is to be included in the pecuniary jurisdiction and powers of
adjudication of the officers. Financial limits for jurisdiction of the officers are provided as:

Designation

Additional Collector No limit Unchanged

Deputy Collector 1,000,001 2,500,001
to 2,500,000 to0 5,000,000

Assistant Collector 1t0 1,000,000 110 2,500,000

The Management Committee is now required to specify the system of adjudication.

The term of appointment of special judge has been changed from a minimum of five years to an extendable
period of three years. The jurisdiction of special judge includes notifications in addition to the Act and the
rules.
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Officer of the Authority shall not be restricted from undertaking and completing the adjudicatory process
or proceedings for the purpose of determination and assessment of tax, including default surcharge and
penalties in any case subjudice for trial or any other proceedings before the Special Judge.

Prosecution under the Act before the Special Judge may only be withdrawn by the Management
Committee with the approval of Policy Board or, as the case may be, on the direction of the Government.
Previously, such prosecution could be withdrawn by the Authority on the directions or after
concurrence of the Government.

Before signing the order, an officer of the authority is required to send the case to the Special Judge for
trial if the accused person ought to receive a more severe punishment than the officer is empowered, or the
case is on which ought to be tried by the Special Judge.

Following changes are made in the table containing punishment or penalty:
Sr
No.

1. Where a person who is required to apply for registration =~ The penalty is raised from Rs 10,000 to Rs 100,000 and in case
under this act fails to make an application for of non- compliance of compulsory registration the minimum

Offence Punishments and Penalties

registration before providing any taxable services penalty to be raised from Rs 10,000 to Rs 200,000
2, Where a person fails to furnish the return within due The penalty for such person is reduced from Rs 100,000 to
date Rs 90,000.

If such person files the return within 10 days, the penalty is
increased from Rs 100 to Rs 300 for each day

3. Where a person fails to issue tax invoice. The penalty will be higher of Rs 100,000 or 5% in contrast with
earlier penalty of 3%

4. Any person who knowingly deliberately, intentionally or ~ The penalty is raised from Rs 25,000 to Rs 100,000
fraudulently:
(a) submits a fall fake untrue or forged
documents; or
(b) destroys, alter, mutilates or falsifies the
records including a tax invoice ;
(¢) makes a false statement, false declaration,
false representation, or false personification,
or gives any false data or information; or
(d) commits, causes to commit or attempts to
commit tax fraud, or abets or connives in the
commission of tax fraud equals to one
hundred thousand rupees or more.
5. Where a person violates any embargo placed on Penaltyis increased from Rs 25,000 to Rs 50,000
providing of service or services in connection with
recovery of tax
6. Where a person obstructs any officer of the authority in ~ Penalty is increased from Rs 25,000 to Rs 50,000
performance of official duties under the law
7. Where a person fails to fulfil any of the conditions, Penalty is increased from Rs 5,000 to Rs 25,000
limitations, or restrictions prescribed in a notification
issued under any of the provisions of this act or the rules
made thereunder, or where a person contrivance any
provision of this act or rules made thereunder for which
no penalty has specifically been provided in this section.
8. Where any person intentionally, deliberately or (i) Penalty at higher of Rs 100,000 or 100% of the loss caused
fraudulently intervenes, alters or damages any or believed to be caused to the tax revenue
electronically filed invoices mechanism or system

.
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Sr

No Offence Punishments and Penalties
prescribed or specified for the purpose of avoiding  (ii) imprisonment for a term which may extend to three years
correct payment of due tax or with fine equal to loss caused to the tax revenue or both
9. Where an individual who during the course of business  Penalty at higher of Rs 25,000 or 5% of the amount involved

making the payment on behalf of withholding agent but
fails to withhold or deposit the due tax
10.  Where any person;

(a) Fails to make the payment of consideration (i) Penalty at higher of Rs. 50,000 or 10% of the amount of
for goods and services from the business bank consideration or transection involved
account to the service provider or the supplier
of the goods, as the case may be; or

(b) Fails to receive the payment of consideration  (ii) upon conviction by the Special Judge, imprisonment for

for services in business bank account of term which may extend to 6 months or with fine or with
service provider, as the case may be fine not exceeding Rs 20,000 or both

Following penalties have been omitted:

N
6 Failure to produce any record or furnish any information upon receipt of a notice
8
9

Denial or obstruction the access to the business premises where record is kept
Commits tax fraud or abets in such commission amounting to Rs 20,000 or more

Rate of default surcharge is introduced as:

- 12% per annum instead of interbank rate + 3% per annum on the amount of tax or charge or the
amount of refund erroneously made; and
- 24% per annum instead of 2% per month in case, the default is on the account of tax fraud.

For calculation of default surcharge in the case of inadmissible input tax credit or refund, the period of
default is reckoned from the date of adjustment of such credit or, as the case may be, refund received.

Period of default will be one month for period less than a month.

An officer not below the rank of Assistant Collector of the Authority has been designated as authorized
officer to summon persons to give attendance and produce documents.

An officer not below the rank of Assistant Collector has been designated as authorized officer for access to
premises, stocks, accounts and records. Custody of records and material etc., is required to be documented
into an inventory statement signed in prescribed manner. Earlier, Authority could authorize any officer in
this regard.

Power of Collector to issue a search warrant under the Act is withdrawn. An officer of the Authority not
below the rank of the Collector is empowered to seal the business premises of a person failed to comply
with his obligations under the Act or the rules by an order, in writing after giving a notice in writing to
such effect.

.
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A new section regarding use of electronic means by Management Committee for monitoring and capturing
the transections or invoices has been introduced. From the date as may be specified by the Management
Committee, the person, providing or rendering taxable service, shall compulsorily use electronic means and
systems, including fiscal cash registers, for issuance of tax invoice under the e-invoicing system.

The time limit for filing an application for revision of any decision of order passed by an officer is increased
from 9o days to 180 days of the date on which such order was served on the person.

Following orders passed by an officer of the Authority, other than Collector, are now appealable

e Order passed for assessment of tax and recovery of tax not levied or short levied.
e Order passed for rejection of an application for registration.
e Order passed for compulsory registration.

Accordingly, the scope for appeal with Collector (Appeals) has been enhanced to enable a person to file
appeal against order passed for rejection of an application for registration as well as against an order passed
for compulsory registration.

Requirement to transfer an appeal to the Appellate Tribunal where no order is passed by the Collector
(Appeal) within 180 days from the end of the month in which the appeal was lodged is done away. This
amendment will bring law in line with federal sales tax laws.

The requirements for Collector (Appeals) to provide an opportunity to appellant to show cause against the
increase in tax liability by Collector (Appeals) is withdrawn. We understand that the amendment requires
reconsideration not being in line with the principle of natural justice bequeathed under the Constitution of
Pakistan to every citizen and accordingly may be prone to litigation.

Following orders are now appealable before the Appellate Tribunal:
e Order passed by the Collector under

o Section 27 of the proposed Act, for assessment of tax and recovery of tax not or short levied.
o Section 62(3) for sealing of business premises
o any provisions of the proposed Act.

e Order passed by Management Committee under

Section 29(8) of the proposed Act, for rejection of application for registration
Section 31(1) for compulsory registration

Section 32(3) for suspension of registration

Section 33(4) for rejection of an application for de-registration

Section 65 for revision.
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Earlier provisions contained in section 87 of the repealed Act in respect of recovery of arrears of tax are
incorporated in section 74 of the Act with following additions:

e The office of Authority is empowered to issue a show cause notice for imposition of personal
penalty, not exceeding Rs 100,000 to

o any person who holds or may subsequently hold money for or on account of the person in
default deliberately avoids compliance to a notice of recovery issued to such person. However,
Government departments and other public sector non-commercial institutions are exempted
from issuance of said show cause notice for imposition of penalty.

o The officer in charge of the bank branch concerned if such officer declines or otherwise is found
involved in any manipulation with the defaulter upon receipt of recovery notice.

e The officer of Authority can recover the tax through direct or real time collection of sale proceeds
of services by appointing an official receiver for direct deposit thereof with Government under
relevant head of account.

e The officer of Authority is vested with same powers which under the Code of Civil Procedure, 1908
a Civil Court has for the purpose of recovery of an amount due under a decree.

Section 75 has been introduced through the Act to deal with a situation where a registered person makes
short payment of tax due along with return. Such short-paid amount of tax due can be recovered along with
default surcharge from such person by bank account attachment without giving a show cause notice.
However, penalty imposition is enabled subject to issuance of show cause notice. These provisions have
been given overriding effect over any provisions of the Act. We understand that current functionality of the
return on web portal does not warrant such instances however, a return filed through other than web portal
may trigger such situation.

The Management Committee is empowered to require other regulators, authorities to refrain them from
issuing or renewing licenses of persons engaged in taxable services unless the person submits evidence that
he is registered with KPRA.

There has been no change in Second Schedule to the repealed Act except for increase in rate of KP sales tax
at 10% in contrast to the earlier rate of 5% in respect of services provided by laboratories including technical
services relating to X-rays, CT Scan, M.R. Imaging (MRI), ultrasound, echo etc. or other such laboratories.

Second schedule in Word format is attached for reference.

pwc KPK Sales Ta2XOo2r;SerVices Act, A F : F E RG US()N ( CO





