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("Toax Your 2001)
A
M/n Netflix I'"T'L Litd,
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ORDER

TAUQEER ASLAM (Chalrman):- Titlod appoal han boen filed by e
appollant dopartment againat the impugned ordor in appoal bearing

_—barcode No.100000104033200 datod A5,04,2024 passod by the learnod

e hh'l " 5
AT
f: Lohuugsionor (Appeals-1V), lnlamabad for tax yoar &S00 on the
o f 2 J o, \I e
| { \"-'4 " sl

as sot forth in the momo of appoal.
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\K-._.:_-_Hj,ﬁf'-'f‘?*- irfol facls of tho case aro that the appollant taxpayoer Lo, M/s
Netflex PTE Lid declared exompt rovenuo ol R 1 300,383,864 and
exomp! incomoe ol i, 1,200,110,640/-, The Additional Commissione:
Inland Revenue finding the deomed assonsmont an orronoous as woll an
prejudicial to the intorest of revenue (naned show cause notico undoy
goction 122(06A) of the Income Tax Otrdinance, 2001 (hereinatton
reforted to as "the Ordinance”) confronted the appellant taxpayor fot
non-paymont of tax under section O road with section and section
162(1C) of the Ordinanco reqgarding payment of foo for olfshore digital

services @10%. Tho appellant taxpayor duly roplied the show causo
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notice contending that ils income is exempt under Arnticle 7(1) of the

Double Taxation Agreement between the Islamic Republic of Pakstan

and the Republic of Singapore. The reply furnished by the appellant
taxpayer did not find favor of the appellant. Consequently, order under
section 122(5A) of the Ordinance was passed by the assessing officer
creating tax demand of Rs.65,466,178/-.

3. Being aggrieved with the treatment meted out by the assessing
officer the appellant filed appeal before the Commissioner (Appeals-
V), Islamabad, who decided the appeal vide order dated 25.04.2024.
The appellant taxpayer being still aggrieved wilh the order of the

commissioner (Appeals) filed this appeal on the grounds as set forth in

_memo of appeal.

not justified in confirming the amended assessment order without
application of mind and in a non-speaking manner. He pleaded that the
Commissioner (Appeals) has erred in law by stating that no
documentary evidence is furnished by the appellant taxpayer. He
argued that the Commissioner (Appeals) was not justified to hold that
the appellant was engaged in selling contents in Pakistan which are not
ovmed by it without correctly appreciating the nature of business of the
appellant, that is a limited risk distributor that resells subscription
member ships for the Netflix Service for the majority of APAC markets

including Pakistan. He pleaded thatl the [irst appellate authority has
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orred in law by holding that as per Article 22 of the Pakistan - Elngapofn
tax troaty incomo of the appellant laxpayer has boen correctly taxed in
Pakistan withoul evon discussing why the income of the appellant does
not [all under Article 7 of the snid treaty. The AR argued that the learned
Commissionoer has conlirmed the lrealment of the assessing officer
withoul appreciating the facta of the case and the provision of DTA
belweon Pakistan and Singapore. He prayed for vacation of orders of
the autherities below. On the other hand, the learned DR opposed tﬁa
appeal on the ground that learned Commissioner (Appeals) has passed

a spoaking order and there is no illegality or lacuna in his order, He,

e

% , prays for rejection of appeal.

' L
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case is that whether the income of the taxpayer fall within the purview of
Article 7 or the DTA belween Pakistan and Singapore or it attracts the
provision of Article 22 of the said DTA. The appellant laxpayer has
claimed lts income as exemp! from taxation in Pakistan in terms of
Article 7 of the DTA, whereas the assessing officer 18 of the view that the
income of the appellant is covered under sectlon 6 read with section
162(1C) of the Ordinance being fee for offshore digital services,
therefore the same does nol fall within the purview of Article 7 of 1he
DTA rather it attracts the provisions of Article 22 of the DTA and is
taxable in Pakistan. Before the learned Commissioner (Appeals) the
appellant taxpayer lailed to substantiale its stance with documentary

evidences., Consequently, the learned Commissioner (Appeals)
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concurred i
rred with the Ireatment meted out by the assessing offine:

confirmed the order Passed by him. The appellant has contended

the subscription Payment received by the appellant in Palkistan -

covered under Article 7 of the Treaty, regardless of whether they

constilute "fee for offshore digital services" under section & of the

Ordinance. Article 7 of the reaty between Pakistan and Singapore i3

reproduced hereunder: -

“Article 7

Business Profits
The profits of an enterprise of a Contracting State shall be
taxable only in that State unless the enterprise

business in the other contracting state through a
establishment situaled therein. If the enterpnsea

garries on

]

FEImancnt
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arries o
business as aforesaid, the profits of the enterprise may be tax in
the other State but anly so much of them as 1t is attributable to
that permanent establishment.”

.
=

(%]

The Article 3(1)() and 22 of the Treaty relied upon by the
assessing officer are reproduced hereunder for ease of reference: -

“(I) the term “profits of an enterprise” does not include rents
or royallies in respect of copy rights of literary, artistic or
scientific work, motion picture films or of tapes for television or
broadcasting or of mines oil wells, quarries, or other places of
extraction of natural resources or imber or fcres: produce, or
income in the form of dividends, interest, rents, royalues, or fzes
or other payments received from the management, contre! or
supervision of the trade, business or other activity or any other
enterprise or concern or payments for labour or personal

services or income derived from the operation of ships or
aircraft;"

“Article 22
Other income

Itemns of income of a resident of a contracting State not dealt with
in the foregoing Articles of this agreement and arising in the
other Contractling State may be taxed in that other state”

6. Article 3(1)(f) of the Treaty has categorically excluded the rents or

royalties in respect of motion pictures from the purview of the profits of
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an enterprise from business profit covered under Article 7 of the treaty

The appellant laxpayer is invelved in the business of relying and

streaming motion pictures, video, television programs and providing
access to Netflix services which are not covered under Arlicle 7 of the

Treaty and Article specilically provides that items of a resident of 3

contracting State nol dealt with in the other Article of the agreement and
arising in the other Conlracling State may be taxed in that other State,

This position has brought the Pakistan source income of the appellant

Aayer within the purview of domestic tax law. Section 2(22B) of the

e defines the term 'fee for offshore digital services in the

MAaNNersey vices VWALILIL dl & LU COWELICU WIUEL AL Cie 4 U] e

"2(22B) “fee for olfshore digital services" means any
consideration for providing for or rendering services

by a nen-
resident person for online

adverusing including  digital
advertising space, designing, creating, hosting or m

aintenance
of websites, digital or cypler space

or websites advertising, e-
mails, online compulting, blogs, online contents and online data,
providing any facility or services for uploading,

distribution of digital content including digital 1ext, di
or digutal video, online collection or processing of data related to

users in Pakistan, any facility for online sale of goods or services

or any other online facility."

storing or
gital audie

1.

The above definition clearly shows that the business activity of the

appellant taxpayer clearly falls within the purview of term "fee for

offshore digital services" and attracls the provisions of section 6 of the

Ordinance which is Teproduced hereunder: -

“6. Tax on ceriain Payments to non-residents,— (}) Subject to
this Ordinance, a tax shall be impos

ed, al the rate specified in
Division IV of Part I of the First Sche

dule, on every non-resident
person who receives any Pakistan source royalty, fee for offchore
digital services, fee for money transfer operations, card netwark
services, paymenl galeway services, interbank financral
telecommunication services or fee for technical SOrvices.
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(2) The tax imposod under sub-section (1) on a Hon-rosicdont
person shall by computed by applying the relovant tate of tax to
the gross amounts of receipts mentioned in sub-soction (1)

B. In view of tho above discussed Articlos of tho DTA bLolwmen
Pakistan and Singapore and the provisions of the Ordinance it ean Be
safely concluded that the appellant taxpayer's businons activity hag
been excluded from the purview of business profits under Article 7 of
the DTA in terms of Articlo 3(H(N of the DTA and in terms of Arlicle 22

income of the appellant not dealt willi in the Articles of the DTA is also

able in other con

tracting State i.e Pakistan, Under the domestic Iy

~Hess activity of the appellant taxpayer falls witlin the purview of

nilIshore digital services" as defined in section 2(22B) of the

ce and is taxahle under section 8 of the Ordinance. The

appellant taxpayer al the time of its registration on its own choice has

selected its principal activity i.e information and communication /

molion picture, video and lelevision Programme aclivilies / motion

picture, video and television Programume production activiljes. The plea

of the appellant that {5 business aclivily is of distributor is ap

#fiterfhoutfht'and witheny any subsfanceaid ever iFitdccemer vis 614
avail for the reason thap it is still covered within the Gxpression ‘any
other online activity' used in seclion 2(22B) of the Ordinance,
12,  The appeal is disposed of in the above mannor,
(TAUQEER ASLAM)
CHAIRMAN v

(SRJID NAZIR MALIK)
MEMBER
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